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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  1280 
(Docket  No.  WR-1] 

Procedure  for  the  Conduct  of 
Referendums  in  Connection  With 
Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Order 
agency:  Agricultural  Marketing  Service, 
USDA. 

action:  Final  Rule. 


summary:  This  rule  establishes  the 
procedure  for  conducting  referendums 
with  respect  to  any  Wheat  and  Wheat 
Foods  Research  and  Nutrition  Education 
Order  or  amendment  issued  pursuant  to 
the  Wheat  and  Wheat  Foods  Research 
and  Nutrition  Education  Act,  7  U.S.C. 
3401  et.  seq.  This  action  is  necessary 
because  the  Act  provides  that  an  Order 
must  be  approved  in  a  referendum 
among  eligible  wheat  end  product 
manufacturers  (primarily  wholesale 
bakers)  before  it  can  become  effective. 
EFFECTIVE  DATE:  December  14, 1979. 

FOR  FURTHER  INFORMATION,  CONTACT: 
W.  David  Spalding,  Livestock,  Poultry, 
Grain,  and  Seed  Division,  AMS,  USDA, 
Washington,  D.C.,  20250,  Phone:  202- 
447-2068. 

SUPPLEMENTARY  INFORMATION:  The  Act 

^  provides  that  the  Secretary  of 
Agriculture  shall  issue  a  Wheat  and 
Wheat  Foods  Research  and  Nutrition 
Education  Order,  or  amendments 
thereto,  applicable  to  eligible  end 
product  manufacturers,  if  the  Secretary 
determines,  based  on  a  public  hearing 
record  that  such  Order  or  amendment 
will  tend  to  effectuate  the  declared 
policy  of  the  Act.  Such  an  Order  appears 
elsewhere  in  this  issue  of  the  Federal 
Register.  The  Act  further  provides  that 
the  Secretary  shall  conduct  a 
referendum  among  end  product 
manufacturers  for  the  purpose  of 
ascertaining  whether  the  issuance  of  an 
Order  is  approved  or  favored  by  end 
product  manufacturers.  A  notice  of 
referendum  is  published  elsewhere  in 
this  issue  of  the  Federal  Register.  The 
procedure  for  the  conduct  of 
referendums  is  in  accordance  with  the 
authority  vested  in  the  Secretary  of 
Agriculture  by  the  Act. 

The  following  terms:  Wheat, 
processed  wheat,  end  product,  end 
product  manufacturer,  retail  baker. 
United  States,  related  companies  or 
divisions  of  the  same  company,  and 
control,  are  defined  in  the  Order  itself 
and  shall  have  the  same  meaning  as 
therein. 

The  proposed  rules  for  conducting 
referendums  were  published  in  the 


Federal  Register  on  September  7, 1979 
(44  FR  52243),  and  interested  persons 
were  invited  to  submit  comments  on  the 
proposal  by  October  22, 1979. 

Only  two  comments  were  received. 
One  comment  concerned  the  "validity” 
of  ballots.  That  comment  suggested  that 
a  ballot,  to  be  considered  "valid,”  must 
be:  (1)  Cast  by  an  eligible  end  product 
manufacturer  (  §§  1280.201(f)  and 
1280.206(a)),  who  is  a  registered  voter 
(§  1280.207),  (2)  signed  by  the  end 
product  manufacturer  or  (for  other  than 
sole  proprietorships)  an  "authorized 
representative”  (§  1280.206  (b)),  and  (3) 
postmarked  and  received  within  the 
applicable  time  periods  (§  1280.208).  In 
order  to  further  clarify  the  validity  of 
ballots  it  is  determined  that  "valid” 
ballots  will  exclude:  (1)  Challenged 
ballots  deemed  invalid  (§  1280.210(a)) 
and  (2)  spoiled  ballots  (§  1280.210(b)). 

An  additional  comment,  received  from 
a  trade  association,  included  a  copy  of 
its  membership  list  for  the  stated 
purpose  of  aiding  the  referendum  agent 
in  the  distribution  of  registration  forms 
and  instructions.  The  referendum  agent 
has  obtained  commercially  available 
lists  of  end  product  manufacturers  who 
may  be  eligible  to  register  to  vote  in  the 
referendum.  The  lists  have  been 
reviewed  to  eliminate  duplicate  and 
subsidiary  firms.  The  resulting  mailing 
list  has  been  developed  in  an  objective 
manner.  A  review  of  the  list  submitted 
by  the  trade  association  indicated  that 
some  subsidiary  firms  were  included.  In 
order  to  ensure  objectivity  and  avoid 
any  duplication,  the  referendum  agent 
will  not  use  the  membership  list 
submitted  by  the  trade  association  with 
its  comment. 

Registration  material  will  be  mailed 
just  prior  to  the  beginning  of  the 
registration  period  to  end  product 
manufacturers  whose  names  appear  on 
the  mailing  list.  Any  end  product 
manufacturers  not  receiving  the 
registration  material  by  January  10, 1980 
but  who  believe  themselves  to  be 
eligible  may  request  that  they  be 
provided  the  registration  material.  End 
product  manufacturers  who  wish  to 
register  must  review  the  registration 
material  and,  it  they  determine  they  are 
eligible  to  register,  certify  as  to  their 
eligibility  and  return  the  completed 
registration  form  to  the  referendum 
agent. 

Minor  changes  in  the  following 
sections  have  been  made  to  clarify 
provisions  in  the  proposed  rules: 

§§  1280.201(d)(i),  1280.202,  1280.205, 
1280.207(a)(b),  1280.208, 1280.210(a)(b), 
1280.212  and  1280.213. 

Since  this  procedure  is  essentially  the 
same  as  the  proposed  rule  published 
September  7, 1979,  and  an  earlier 


effective  date  will  not  impose  any 
additional  burden  on  any  person,  good 
cause  exist  for  making  the  procedure 
effective  on  less  than  30  days  notice. 

Accordingly,  the  referendum  rules  are 
adopted  as  set  forth  below. 

Subpart— Procedure  for  the  Conduct  of 
Referendums  in  Connection  with  Wheat 
and  Wheat  Foods  Research  and  Nutrition 
Education  Order 

Sec. 

1280.200  Referendums. 

1280.201  Definitions. 

1280.202  Supervision  of  referendums. 

1280.203  Requirements  of  referendum. 

1280.204  Computation  of  time. 

1280.205  Public  notice. 

1280.206  Eligibility. 

1280.207  Registration. 

1280.208  Voting. 

1280.209  Challenge  of  eligibility. 

1280.210  Canvassing  ballotsT 

1280.211  Results  of  the  referendum. 

1280.212  Disposition  of  ballots  and  records. 

1280.213  Suspension  and  termination  of 
Order. 

1280.214  Instructions  and  forms. 

Authority:  Wheat  and  Wheat  Foods 

Research  and  Nutrition  Education  Act,  Pub. 

L  95-113,  95th  Cong.,  approved  September  29, 
1977,  (7  U.S.C.  3401-3417). 

Subpart— Procedure  for  the  Conduct 
of  Referendums  in  Connection  With 
Wheat  and  Wheat  Foods  Research  and 
Nutrition  Education  Order 

§  1280.200  Referendums. 

Referendums  for  the  purpose  of 
ascertaining  whether  the  issuance  by 
the  Secretary  of  Agriculture  of  a  Wheat 
and  Wheat  Foods  Research  and 
Nutrition  Education  Order,  or  the 
amendment,  continuance,  termination, 
or  suspension  of  such  an  Order,  is 
favored  by  end  product  manufacturers 
shall,  unless  supplemented  or  modified 
by  the  Secretary,  be  conducted  in 
accordance  with  this  subpart. 

§  1280.201  Definition. 

(a)  "Secretary”  means  the  Secretary  of 
Agriculture  or  any  other  officer  or 
employee  of  the  U.S.  Department  of 
Agriculture  to  whom  there  has 
heretofore  been  delegated,  or  to  whom 
there  may  hereafter  be  delegated,  the 
authority  to  act  in  the  Secretary’s  stead. 

(b)  "Act”  means  the  Wheat  and 
Wheat  Foods  Research  and  Nutrition 
Education  Act  (7  U.S.C.  3401  et  seq.)  and 
any  amendments  thereto. 

^c)  "Administrator”  means  the 
Administrator  of  the  Agricultural 
Marketing  Service  with  power  to 
redelegate,  or  any  other  officer  or 
employee  of  the  Department  to  whom 
authority  has  been  delegated  or  may 
hereafter  be  delegated  to  act  in  the 
Administrator’s  stead. 
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(d)  “Referendum  agent”  means  the 
individual  or  individuals  designated  by 
the  Administrator  to  conduct  the 
referendum. 

(e)  "Person"  means  any  individual, 
group  or  individuals,  partnership, 
corporation,  association,  cooperative,  or 
any  other  entity. 

(f)  "Qualified”  or  “eligible”  end 
product  manufacturer  means  any  end 
product  manufacturer  as  defined  in  the 
Order  who  used  at  least  2000 
hundredweight  of  processed  wheat  per 
year  in  the  manufacture  of  end  products 
which  are  subject  to  assessment  and 
who  is  not  subject  to  exemption  from 
payment  of  assessments  as  a  retail 
baker. 

(g)  "Order”  means  the  Wheat  and 
Wheat  Foods  Research  and  Nutrition 
Education  Order  or  any  amendment 
thereto  promulgated  pursuant  to  the  Act 
with  respect  to  which  the  Secretary  has 
directed  that  a  referendum  be 
conducted. 

(h)  “Representative  Period”  means  a 
consecutive  twelve-month  period 
preceding  the  registration  period  as 
designated  by  the  Secretary. 

(i)  "Registration  Period”  means  a 
period  to  be  announced  for  the 
registration  of  eligible  end  product 
manufacturers  who  desire  to  vote  in  a 
referendum.  The  registration  period 
shall  end  not  less  than  30  days  prior  to 
the  first  day  of  the  voting  period. 

(j)  “Voting  Period”  means  a  12-day 
period  to  be  announced  for  voting  in  a 
referendum. 

§  1280.202  Supervision  of  referendum. 

The  Referendum  Agent  shall  be  in 
charge  of  and  responsible  for  conducting 
each  referendum  in  accordance  with  this 
Subpart  and  under  supervision  of  the 
Administrator. 

§  1280.203  Requirements  of  referendum. 

No  Wheat  and  Wheat  Foods  Research 
and  Nutrition  Education  Order  or 
amendment  issued  under  the  Act  shall 
become  effective  unless  the  Secretary 
determines  (a)  that  valid  ballots  were 
cast  by  at  least  50  percent  of  the  eligible 
end  product  manufacturers  registered  to 
vote,  and  (b)  that  the  issuance  of  such 
Order  is  approved  or  favored  by  not  less 
than  two-thirds  of  the  end  product 
manufacturers  casting  valid  ballots  in 
such  referendums  or  by  a  majority  of  the 
end  product  manufacturers  voting  in 
such  referendum  if  such  majority 
manufactured  end  products  containing 
not  less  than  two-thirds  of  the  total 
processed  wheat  contained  in  all  end 
products  manufactured  during  the 
representative  period  by  those  voting  in 
the  referendum. 


§  1280.204  Computation  of  time. 

Sundays  and  Federal  holidays  shall 
be  included  in  computing  the  time 
allowed  for  the  filing  of  any  documents 
or  taking  any  action:  Provided,  That 
when  such  time  expires  on  a  Sunday  or 
a  Federal  holiday,  such  period  shall  be 
extended  to  include  the  next  following 
business  day. 

§  1280.205  Public  notice. 

Advance  public  notice  of  the 
referendum  shall  be  provided  by  the 
Administrator  (a)  by  utilizing,  without 
advertising  expense,  available  public 
information  media  to  announce  the 
dates  for  registration  and  voting, 
eligibility  requirements  and  other 
pertinent  information,  and  (b)  by  such 
other  means  as  the  Administrator  may 
deem  advisable. 

§1280.206  Eligibility. 

(a)  Eligible  end  product  manufacturer. 
Each  end  product  manufacturer  who, 
during  the  representative  period,  used  at 
least  2000  hundredweight  of  processed 
wheat  in  the  manufacture  of  end 
products  which  are  subject  to 
assessment,  and  who  is  not  subject  to 
exemption  from  payment  of  assessments 
as  a  retail  baker,  is  entitled  to  register 
and  to  cast  one  vote  in  the  referendum. 
Related  companies  or  divisions  of  the 
same  company  as  defined  in  the  Order 
shall  not  be  entitled  to  cast  individual 
ballots  in  the  referendum. 

(b)  Proxy  registration  and  voting. 
Proxy  registration  and  voting  is  not 
authorized  except  that  an  officer  or 
employee  of  a  corporate  end  product 
manufacturer,  or  any  guardian, 
administrator,  executor,  or  trustee  of  the 
estate  of  an  end  product  manufacturer, 
or  an  authorized  representative  of  any 
end  product  manufacturing  entity  other 
than  an  individual  proprietor,  such  as  a 
corporation  or  partnership  may  register 
and  cast  a  ballot  on  behalf  of  such 
entity.  Any  individual  registering  to  vote 
in  the  referendum  on  behalf  of  any  end 
product  manufacturing  entity  shall 
certify  that  the  individual  is  authorized 
by  such  entity  to  take  such  action. 

§  1280.207  Registration. 

(a)  Registration  procedure.  The 
referendum  agent  will  mail  registration 
forms  and  instructions  and,  except  in 
the  case  of  a  referendum  on  the 
termination  or  continuance  of  an  order, 
a  summary  of  the  terms  and  conditions 
of  the  Order  to  end  product 
manufacturers  thought  to  be  eligible  and 
whose  name  and  address  are  known  to 
the  referendum  agent.  The  registration 
material  will  also  be  mailed  to  any  end 
product  manufacturer  who  believe  they 
are  eligible  and  requests  such  material. 


To  register,  an  end  product 
manufacturer  must  complete  the 
registration  form  and  mail  it  to  the 
referendum  agent  during  the  registration 
period.  A  registration  form  shall  be 
considered  received  during  the 
registration  period  if  it  was  postmarked 
not  later  than  midnight  on  the  final  day 
of  the  registration  period  and  was 
received  by  the  referendum  agent  prior 
to  the  close  of  business  on  the  fourth 
day  after  the  close  of  the  registration 
period.  At  the  time  of  registration  each 
end  product  manufactiu'er  shall  certify 
to  the  referendum  agent,  in  the  manner 
prescribed,  the  amount  of  processed 
wheat  contained  in  the  assessable  end 
products  manufactured  by  such  end 
product  manufacturer  during  the 
representative  period.  No  person  who 
claims  to  be  eligible  to  register  shall  be 
refused  a  registration  form. 

(b)  List  of  Registered  End  Product 
Manufacturers.  The  referendum  agent 
shall  determine  which  end  product 
manufacturers  are  eligible  to  vote  in  the 
referendum  and  publish  the  list  of 
eligible  voters  in  the  Federal  Register. 
The  list  shall  include  all  persons  who 
submitted  a  valid  registration  form  in  a 
timely  manner.  The  eligibility  of  any 
person  appearing  on  this  list  may  be 
challenged  under  §  1280.209. 

§1280.208  Voting. 

Voting  instructions  and  ballots  shall 
be  mailed  just  prior  to  the  voting  period 
by  the  referendum  agent  to  eligible  end 
product  manufacturers  who  have 
resistered  with  the  agent.  No  person 
who  has  filed  a  registration  form  and 
claims  to  be  qualified  to  vote  shall  be 
refused  a  ballot.  Each  registered  end 
product  manufacturer  shall  cast  his  or 
her  ballot  on  the  form  provided  for  that 
purpose  by  mailing  it  to  the  referendum 
agent  during  the  voting  period.  A  ballot 
shall  be  considered  to  have  been 
received  during  the  voting  period  if  it 
was  postmarked  not  later  than  midnight 
on  the  final  day  of  the  voting  period  and 
was  received  by  the  referendum  agent 
prior  to  the  close  of  business  on  the 
fourth  day  after  the  close  of  the  voting 
period.  The  ballot  shall  be  marked  to 
indicate  "yes”  or  "no,”  to  signify 
approval  or  disapproval  of  the  Order. 
The  ballot  shall  also  be  marked  to 
include  the  amount  of  processed  wheat 
used  in  the  manufacture  of  end  products 
which  are  subject  to  assessment  and 
must  be  signed  by  the  end  product 
manufacturer.  Ballots  received  by  the 
referendum  agent  shall  be  kept  in  the 
agent’s  custody  or  secured  at  all  times 
until  they  are  disposed  of  pursuant  to 
§  1280.212. 
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§  1280.209  Challenge  of  eligibility. 

(a)  Who  may  challenge.  A  person’s 
eligibility  to  register  and  vote  may  be . 
challenged  by  any  person.  The 
referendum  agent  shall  review  all 
registrations  and  promptly  challenge 
any  registrant  who  appears  to  be 
ineligible.  Any  challenge  of  a  person's 
eligibility  to  register  and  vote  must  be 
made  prior  to  the  end  of  the  voting 
period. 

(b)  Determination  of  challenges.  Any 
person  whose  eligibility  to  register  and 
to  vote  has  been  challenged  must  prove 
to  the  satisfaction  of  the  referendum 
agent  that  he  or  she  was  an  eligible  end 
product  manufacturer  during  the 
representative  period.  Record  such  as 
tax  returns,  sales  documents,  purchase 
documents,  or  other  similar  documents 
may  be  submitted  to  prove  that  a  person 
is  a  qualified  end  product  manufacturer. 
The  referendum  agent  shall  make  a 
determination  concerning  the  eligibility 
of  an  end  product  manufacturer  who  has 
been  challenged  as  soon  as  practicable, 
and  in  all  cases  before  the  opening  of 
the  ballots. 

(c)  Challenged  ballot.  A  person  whose 
eligibility  to  register  or  to  vote  has  been 
challenged  but  not  resolved  by  the 
referendum  agent,  if  on  appeal,  may  be 
allowed  to  cast  a  ballot,  but  such  ballot 
shall  be  considered  a  challenged  ballot 
for  the  purpose  of  the  referendum  until  a 
resolution  of  the  challenge  has  been 
made.  A  challenged  ballot  shall  be 
determined  to  have  been  resolved  if  no 
appeal  is  taken  from  the  determination 
of  the  referendum  agent  within  the  time 
allowed  for  appeal  or  there  has  been  a 
determination  by  the  Administrator 
after  appeal. 

(d)  Appeal.  Appeal  from  a  decision  by 
the  referendum  agent  on  the  eligibility  of 
a  person  to  register  or  vote  must  be 
made  to  the  Administrator  within  three 
business  days  after  notification  of  such 
decision.  An  appeal  shall  be  det^mined 
by  the  Administrator  as  soon  as 
practicable,  but  in  all  cases  not  later 
than  5  days  after  the  opening  of  the 
ballots. 

§  1280.210  Canvassing  ballots. 

(a)  Counting  the  ballots.  As  soon  as 
possible  after  the  start  of  business  on 
the  fifth  day  after  the  close  of  the  voting 
period,  the  referendum  agent  shall  open 
and  count  the  ballots.  The  ballots  shall 
be  tabulated  as  follows:  (1)  Number  of 
eligible  end  product  manufacturers 
casting  valid  ballots.  (2)  number  of 
eligible  end  product  manufacturers 
favoring  the  Order,  (3)  number  of 
eligible  end  product  manufacturers  not 
favoring  the  Order,  (4)  the  amount  of 
processed  wheat  contained  in  the  end 
products  manufactured  by  end  product 


manufacturers  in  each  of  the  preceding 
three  categories,  (5)  the  number  of 
challenged  ballots  deemed  invalid,  and 
(6)  the  number  of  spoiled  ballots. 

(b)  Spoiled  ballots.  Ballots  shall  be 
considered  as  spoiled  ballots  when  they 
are  unsigned,  incomplete,  mutilated,  or 
marked  in  such  a  way  that  it  cannot  be 
determined  whether  the  ballot  is  a  “yes” 
or  “no"  vote.  Spoiled  ballots  shall  not  be 
considered  as  approving  or  disapproving 
the  Order,  or  as  a  ballot  cast  in  the 
referendum. 

(c)  Confidentiality.  All  ballots  shall  be 
treated  as  confidential  and  the  contents 
of  the  ballots  shall  not  be  divulged 
except  as  provided  for  in  this  Subpart  or 
as  the  Secretary  may  direct.  The  public 
may  witness  the  opening  of  the  ballots 
and  the  counting  of  the  ballots,  but  shall 
remain  a  reasonable  distance  from  the 
tabulation  so  as  not  to  interfere  with  the 
tabulation  or  see  how  any  person  voted 
in  the  referendum. 

§  1 280.2 1 1  Results  of  the  referendum. 

(a)  The  Administrator  shall  prepare 
and  submit  to  the  Secretary  or  the 
Secretary’s  designee  a  report  of  thq 
results  of  the  referendum,  the  manner  in 
which  it  was  conducted,  the  extent  and 
kind  of  public  notice  given  and  other 
information  pertinent  to  analysis  of  the 
referendum  and  its  results.  The  official 
results  of  the  referendum  shall  be 
published  in  the  Federal  Register. 
Summaries  and  related  papers  shall  be 
available  for  public  inspection  in  the 
office  of  the  Director,  Livestock,  Poultry, 
Grain,  and  Seed  Division,  AMS,  U.S. 
Department  of  Agriculture,  Room  2631, 
South  Building,  Washington,  D.C. 

(b)  If  the  Administrator  or  the 
Secretary  deems  it  necessary,  the  report 
of  the  results  of  the  referendum  shall  be 
reexamined  and  checked  by  such 
persons  as  may  be  designated  by  the 
Administrator  or  the  Secretary. 

§  1280.212  Disposition  of  ballots  and 
records. 

The  referendum  agent  shall  place  the 
registration  forms,  list  of  registrants, 
eligible  voter  lists,  voted  ballots, 
challenged  registration  forms  and 
challenged  ballots  found  to  be  ineligible, 
spoiled  ballots,  and  summaries  in  sealed 
containers  marked  with  the 
identification  of  the  referendum.  Such 
records  shall  be  placed  under  lock  in  a 
safe  place  under  the  custody  of  the 
referendum  agent  for  a  period  of  12 
months  after  the  referendum.  If  no 
notice  to  the  contrary  is  received  from 
the  Administrator  by  the  end  of  such 
time,  the  records  shall  be  destroyed. 


§  1280.213  Suspension  and  termination  of 
order. 

The  Secretary  may  conduct  a 
referendum  at  any  time,  and  shall  hold  a 
referendum  on  request  of  10  percent  or 
more  of  the  number  of  end  product 
manufacturers  subject  to  the  Order,  to 
determine  whether  such  manufacturers 
favor  the  termination  or  suspension  of 
the  Order.  The  Secretary  shall  suspend 
or  terminate  such  Order  within  six 
months  after  the  Secretary  determines 
that  suspension  or  termination  of  the 
Order  is  approved  or  favored  by  a 
majority  of  end  product  manufacturers 
voting  in  such  referendum  who,  during  a 
representative  period  determined  by  the 
Secretary,  have  been  engaged  in  the 
manufacture  of  end  products  or  by  end 
product  manufacturers  who  produced 
end  products  containing  more  than  50 
percent  of  the  total  processed  wheat 
contained  in  all  end  products 
manufactured  during  such  period  by  the 
end  product  manufacturers  voting  in  the 
referendum. 

§  1280.214  Instructions  and  forms. 

The  Administrator  is  hereby 
authorized  to  prescribe  additional 
instructions  and  forms  not  inconsistent 
with  the  provisions  of  this  Subpart  to 
govern  the  conduct  of  the  referendum. 

Signed  at  Washington,  D.C.,  on  December 
11, 1979. 

Jerry  C.  Hill, 

Deputy  Assistant  Secretary  for  Marketing 
Services. 
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